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They would tend to encourage a want of confidence in the efficiency of the 
courts." And, inasmuch as the contingency insured against is certain of 
occurrence, Mr. Justice Brewer thinks "there is an implied obligation on his 
[the insured's] part to do nothing to wrongfully accelerate the maturity of 
the policy." 

The class of cases involving the construction of life policies which are 
silent as to suicide and the effect of illegal surgical operations furnishes 
principles more or less analogous to those in Burt v. Ins. Co., supra. For 
example, in Hatch v. Mut. Co., 120 Mass. 550, 21 Am. Rep. 541, where death 
resulted from an illegal operation, no recovery was allowed. And in an 
Alabama case it is said "It cannot be in the contemplation of the parties 
that the assured, by his own criminal act, shall deprive the contract of its 
material element [uncertainty as to time of death] ; shall vary and enlarge 
the risk, and hasten the day of payment of the insurance money." Supreme 
Commandery v. Ainsworth, 71 Ala. 436. See also Clift v. Schwabe, 
3 C. B. 437- 

The holding of the Illinois court is plainly against the current of the 
decisions, light though it is, but support may possibly be found in suicide 
cases holding contrary to those cited above; and in cases where the insured 
has died as a result of attempting to commit a felony, the policy being silent, 
it has been held that the rights of the beneficiaries are not affected. McDon- 
ald v. Order of Triple Alliance, 57 Mo. App. 87. 

The question seems to be capable of becoming as highly complicated and 
of giving rise to as many distinctions and variations in rulings as the suicide 
question under the silent policy. But, after all, there is much that can be 
said in favor of requiring insurance companies to make their contracts par- 
ticular and specific, either by the exclusion or inclusion of risks, or holding 
them to strict liability. H. W. C. 



Jurisdiction of a Court of Equity to Restrain the Commission of 
Criminal Acts. — The case of State ex rel. Attorney General v. Canty et al. 
(1907), — Mo. — , 105 S. W. 1078, involves the question of the jurisdiction 
of a court of equity to restrain the commission of acts which are criminal 
in their nature. A public bull fight performance conducted near one of the 
entrances to the exposition grounds at St. Louis was so brutal and degrad- 
ing in its tendencies as to be a public nuisance. It does not appear, however, 
that any property interests were endangered or affected. A bill for an 
injunction was filed by the attorney general of the state, and the proprietors 
and performers were made respondents. The injunction was granted against 
both proprietors and performers, although Woodson, J., thought that the 
injunction ought not to issue against the latter on the ground that the rem- 
edy against them by way of criminal prosecution was entirely adequate. 

It is well settled that a court of equity has no jurisdiction to administer 
the criminal law. Gee v. Pritchard (1818), 2 Swanst. 402, 413; Macaulay v. 
Schakell et al. (1827), 1 Bligh N. R. 96, 127; Att'y Gen'l v. Sheffield Gas 
Consumers Co. (1852), 3 D. M. & G. 304, 320; Emperor of Austria v. Day & 
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Kossuth (1861), 3 D. F. & G. 217, 253; World's Columbian Exposition v. 
U. S. (1893), 6 C. C. A. 58; Cope v. Fair Ass'n (1881), 99 111. 489; State v. 
O'Leary (1900), 15s Ind. 526; State ex rel. Wood, Att'y Gen'l v. Schweikardt 
et al. (1891), 109 Mo. 496; Ocean City Ass'n v. Schurch (1898), 57 N. J. Eq. 
268; Sparhawk v. Ry. Co. (1867), 54 Pa. St. 423; Texas v. Patterson (1896), 
14 Tex. Civ. App. 465; Tiede v. Schmidt (1808), 99 Wis. 201; 18 American 
Law Review, 599. 

The fact, however, that an act amounts to a crime does not prevent a 
court of equity from taking jurisdiction in cases which call for the exercise 
of its peculiar remedies. In re Debs (1895), 158 U. S. 564. One of these 
cases is pointed out by Lord Euwn in Gee v. Pritchard, supra, where he 
said (p. 413) : "I have no jurisdiction to prevent the commission of crime; 
excepting, of course, such cases as belong to the protection of infants, where 
a dealing with an infant may amount to a crime — an exception arising from 
that peculiar jurisdiction of this court." 

Another frequent illustration of the exercise of this jurisdiction is in the 
case of public nuisances. A court of equity may enjoin a public nuisance at 
the instance of a private individual, whenever the property interests or civil 
rights of that individual are peculiarly affected or endangered by the nuisance, 
and then only. In re Debs, supra. 4 Mich. Law Rev. 657. "Where a private 
party has been specially damaged by a public nuisance, his damage differing 
in degree and kind from that of the general public, he may maintain an action 
to abate such nuisance." Joyce, Law of Nuisances, § 422, where the Amer- 
ican cases are collected. The English courts have adopted the same rule with 
some hesitation. Crowder v. Tinkler (1816), 19 Ves. Jr., 617, 622; Spencer 
v. The London & Birmingham Ry. Co. (1836), 8 Sim. 193. It would seem 
that the equitable jurisdiction in these cases should depend on the principle 
that that which is, as to the community, a public nuisance, is, as to the indi- 
vidual peculiarly affected thereby, a private nuisance also. Fisher v. Zum- 
walt (1900), 128 Cal. 493. It is said, however, that the equitable remedy in 
such cases is granted with caution. Joyce, Law of Nuisances, § 415. 

In other cases of this character the equitable jurisdiction is invoked at 
the instance of the public prosecutor. One of the earliest examples of this 
is found in Eliz. Bond's Case (1587), Mo. 238; Waterman's Eden on 
Injunctions, Ch. XI, pp. 262, 263. The jurisdiction, however, even in cases 
where it is thus invoked, does not seem to embrace the entire field of public 
nuisances. It is true that in Texas v. Patterson, supra, the court said that 
the equitable jurisdiction exists in all cases of this character, but whether or 
not it will be exercised turns on the question of the adequacy of the legal 
remedy. On the other hand, the author of the note in 18 American Law 
Review, supra, says that after an extended search of the authorities he has 
been unable to find such exercise of equitable jurisdiction, either in England 
or in this country, except in the following instances : 1. To restrain 
purprestures of public highways or navigation; 2. To restrain threatened 
nuisances dangerous to the health of a whole community; 3. To restrain 
ultra vires acts of corporations injurious to the public right. 
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Many courts say that there is no equitable jurisdiction in such cases 
unless some property right is endangered. Attorney General v. The Sheffield 
Gas Consumers Co. (1852), 3 D. M. & G. 304, 320; Emperor of Austria v. 
Day and Kossuth (1861), 3 D. F. & G. 253; Atfy Gen'l v. Ins. Co. (1817), 2 
Johns. Ch. 271; Ocean City Ass"n v. Schurch (1898), 57 N. J. Eq. 268; 
Texas v. Patterson (1896), 14 Tex. Civ. App. 465; Tiede v. Schneidt (1898), 
99 Wis. 201. And the very court which decided the principal case, in The 
State ex rel. Att'y Gen'l v. Schweikardt (1891), 109 Mo. 496, refused an 
injunction to restrain the illegal sale of liquor on the ground that no prop- 
erty rights were affected and it was a mere attempt to enforce the penal 
laws of the state through the medium of the equity courts. 

On the other hand, in Reeves v. Territory (1903), 13 Okla. 396, an 
injunction was issued against the owners of a disorderly and disreputable 
theatre. 

In Commonwealth ;'v. McGovern (1903), 25 Ky. L. Rep. 411, 66 L. R. A. 280, 
the owners of a large building in Louisville were enjoined from conducting 
a prize fight therein, although the injunction against the prize fighters them- 
selves was denied, on the ground that the remedy against them by criminal 
prosecution was entirely adequate. And in Lang v. Merwin (1905), 99 Me. 
486, on the petition of twenty voters as provided by statute, an injunction 
was issued restraining the owner of a cigar store from running a slot machine 
therein. 

It is extremely difficult, if not impossible, to reconcile these decisions, or 
to reduce them to a single principle. Perhaps the situation can best be 
accounted for by recognizing the fact that this branch of equity is of com- 
paratively recent growth, and that it has made more rapid advances in 
some jurisdictions than in others. 

It would seem that the true jurisdictional test should be the adequacy 
of the legal remedy. Does the machinery of the criminal courts provide the 
community with adequate protection in the particular case presented? And 
this test is more or less clearly laid down in the following cases : Att'y 
Gen'l v. Sheffield Gas Consumers Company (1852), 3 D. M. & G. 304, 320; 
State v. Mobile (1837), 5 Port. (Ala) 279, 313; Newcastle v. Haywood 
(1892), 67 N. H. 178; State v. Patterson (1896), 14 Tex. Civ. App. 465, 
and in Story's Equity Jurisprudence, § 924. 

In the principal case the Missouri court seems to have taken about as 
advanced a position on the jurisdictional question as has been taken any- 
where thus far, especially in issuing the injunction against the performers, as 
well as against the proprietors of the exhibition. C. A. D. 



Municipal Contracts for Patented ur Proprietary Paving. — Questions 
as to what amounts to proper competition under statutory and charter pro- 
visions requiring that paving contracts be let to the lowest bidder have 
caused much difficulty where patented processes or proprietary materials 
have been involved. Such requirements are primarily for the protection and 
benefit of the taxpayer. His rights are paramount, while those of the con- 



